Test: Share Capital and Debenture

Question 1

Alteration of Capital: Under section 61 (1) a limited company having a share
capital may, if authorised by its Articles, alter its Memorandum in its
general meeting to:

(i) increase its authorized share capital by such amount as it thinks
expedient.

(if) consolidate and divide all or any of its share capital into shares of a
larger amount than its existing shares; However, no consolidation and
division which results in changes in the voting percentage of shareholders
shall take effect unless itis approved by the Tribunal on an application
made in the prescribed manner.

(iii) convert all or any of its paid- up shares into stock and reconvert that
stock into fully paid shares of any denomination.

(iv) sub-divide its shares, or any of them, into shares of smaller amount
than is fixed by the Memorandum;

(v) cancel shares which, at the date of the passing of the resolution in that
behalf, have not been taken or agreed to be taken by any person, and
diminish the amount of its share capital by the amount of the shares so
cancelled.

Further, under section 64 where a company alters its share capital in any of
the above-mentioned ways, the company shall file a notice in the Form No.
SH-7 as per Rule 15 of the Companies (Share Capital and Debentures)
Rules, 2014 with the Registrar, along with an altered memorandum within
thirty days of alteration .

Question 2
Sweat equity shares of a class of shares already issued.

According to section 54 of the Companies Act, 2013, a company may issue
sweat equity shares of a class of shares already issued, if the following
conditions are fulfilled, namely—

(i) the issue is authorised by a special resolution passed by the company;



(ii) the resolution specifies the number of shares, the current market price,
consideration, if any, and the class or classes of directors or employees to
whom such equity shares are to be issued;

(iii) where the equity shares of the company are listed on a recognised
stock exchange, the sweat equity shares are issued in accordance with the
regulations made by the Securities and Exchange Board in this behalf and if
they are not so listed, the sweat equity shares are issued in accordance
with such rules as prescribed under Rule 8 of the Companies (Share and
Debentures) Rules, 2014, The rights, limitations, restrictions and provisions
as are for the time being applicable to equity shares shall be applicable to
the sweat equity shares issued under Section 54 and the holders of such
shares shall rank pari passu with other equity shareholders

Trisha Data Security Limited can issue Sweat equity shares by following the
conditions as mentioned above. It does not make any difference that the
company is just about a year old, because there is no such age (time since
commencement of business) requirement under Section 54.

Question 3

(i) Procedure for reduction of share capital In order to carry out proposals
by SSP Limited to reduce the nominal value of the equity share, the
company has to comply with the procedure given under section 66 of the
Companies Act, 2013 which deals with the Reduction of share capital.
Procedure 1) Reduction of share capital by special resolution: Subject to
confirmation by the Tribunal on an application by the company, a company
limited by shares or limited by guarantee and having a share capital may, by
a special resolution, reduce the share capital in any manner and in
particular, may:

a) extinguish or reduce the liability on any of its shares in respect of the
share capital not paid up; or

b) either with or without extinguishing or reducing liability on any of its
shares, —

(i) cancel any paid-up share capital which is lost or is unrepresented by
available assets; or



(ii) pay off any paid-up share capital which is in excess of the wants of the
company, alter its memorandum by reducing the amount of its share
capital and of its shares accordingly.

2) Issue of Notice from the Tribunal: The Tribunal shall give notice of every
application made to it to the Central Government, Registrar and the
creditors of the company and shall take into consideration the
representations, if any, made to it by them within a period of three months
from the date of receipt of the notice.

3) Order of tribunal: The Tribunal may, if it is satisfied that the debt or claim
of every creditor of the company has been discharged or determined or has
been secured or his consent is obtained, make an order confirming the
reduction of share capital on such terms and conditions as it deems fit.

4) Publishing of order of confirmation of tribunal: The order of confirmation
of the reduction of share capital by the Tribunal shall be published by the
company in such manner as the Tribunal may direct. 5) Delivery of certified
copy of order to the registrar: The company shall deliver a certified copy of
the order of the Tribunal and of a minute approved by the Tribunal to the
Registrar within thirty days of the receipt of the copy of the order, who shall
register the same and issue a certificate to that effect.

(iii) Alteration of Share Capital: SSP Limited proposes to alter its share
capital. The Present authorized share capital Rs. 5 Crore will be altered to
Rs. 4 Crore. According to Section 61 of the Companies Act, 2013, a limited
company having a share capital may alter its capital part of the
memorandum. A limited company having a share capital may, if so
authorized by its articles, alter its memorandum in its general meeting to —

1) Cancel shares which, at the date of the passing of the resolution in that
behalf, have not been taken or agreed to be taken by any person, and
diminish the amount of its share capital by the amount of the shares so
cancelled. The cancellation of shares shall not be deemed to be reduction
of share capital.

2) A company shall within 30 days of the shares having been consolidated,
converted, sub-divided, redeemed, or cancelled or the stock having been
reconverted, shall give a notice to the Registrar in the prescribed form
along with an altered memorandum [Section 64 of the Companies Act,



2013]. The Company has to follow the above procedures to alter its
authorized share capital.

Question 4
Relevant provision:

According to the provisions of section 68 (2) of the Companies Act, 2013,
no company shall purchase its own shares or other specified securities
under sub-section (1), unless—

(a) the buy-back is authorised by its articles;

(b) a special resolution has been passed at a general meeting of the
company authorising the buy-back: Provided that nothing contained in this
clause shall apply to a case where—

(i) the buy-back is, ten per cent or less of the total paid-up equity capital
and free reserves of the company; and

(if) such buy-back has been authorised by the Board by means of a
resolution passed at its meeting;

(c) the buy-back is 25% or less of the aggregate of paid-up capital and free
reserves of the company: Provided that in respect of the buy-back of equity
shares in any financial year, the reference to twenty five per centin this
clause shall be construed with respect to its total paid-up equity capital in
that FY. Given case: In the instant case, London Limited, at a general
meeting of members of the company, passed an ordinary resolution to buy
back 30% of its equity share capital. The articles of the company empower
the company for buy back of shares.

Conclusion:

(A) the Company’s proposal is not in order, since a special resolution as
required by the above provision has not been passed, rather an ordinary
resolution has only been passed. Author’s Note: ICAl’'s answer seems to be
incorrect. Even if SR was passed instead of OR, still 30% buy back exceeds
the limit of 25% and hence is not allowed u/s 68.

(B) if the company instead of 30%, decides to buy back only 20% (even if it
is within the specified limit of 25%) of its equity share capital, then also



special resolution is required. Hence, our answer will not change. This
proposal of the company will also be not in order.

Question 5

According to Section 68 (6), where an unlisted public company has passed
a special resolution under Section 68 (2) (b) or the Board has passed a
resolution under item (ii) of the proviso to Section 68 (2) (b) to buy-back its
own shares, it shall, before making such buy-back, file with the Registrar a
‘Declaration of Solvency’ in Form SH-9.

The declaration shall be verified by an affidavit to the effect that the Board
has made a full inquiry into the affairs of the company as a result of which
they have formed an opinion that it is capable of meeting its liabilities and
will not be rendered insolvent within a period of one year from the date of
declaration of solvency adopted by the Board. The declaration shall be
signed by at least two directors of the company, one of whom shall be the
managing director, if any.

Question 6
Appointment of Debenture Trustee:

Under section 71 (5) of the Companies Act, 2013, no company shall issue a
prospectus or make an offer or invitation to the public or to its members
exceeding five hundred for the subscription of its debentures, unless the
company has, before such issue or offer, appointed one or more debenture
trustees and the conditions governing the appointment of such trustees
shall be such as may be prescribed.

Rule 18 (2) of the Companies (Share Capital and Debentures) Rules, 2014,
framed under the Companies Act for the issue of secured debentures
provide that before the appointment of debenture trustee or trustees, a
written consent shall be obtained from such debenture trustee or trustees
proposed to be appointed and a statement to that effect shall appear in the
letter of offer issued for inviting the subscription of the debentures.

Further according to the rules, no person shall be appointed as a
debenture trustee, if he-

(i) beneficially holds shares in the company;



(ii) is a promoter, director or key managerial personnel or any other officer
or an employee of the company or its holding, subsidiary or associate
company.

(iii) is beneficially entitled to moneys which are to be paid by the company
otherwise than as remuneration payable to the debenture trustee;

(iv) is indebted to the company, or its subsidiary or its holding or associate
company or a subsidiary of such holding company;

(v) has furnished any guarantee in respect of the principal debts secured by
the debentures or interest thereon;

(vi) Has any pecuniary relationship with the company amounting to two
percent. or more of its gross turnover or total income or fifty lakh rupees or
such higher amount as may be prescribed, whichever is lower, during the
two immediately preceding financial years or during the current financial
year;

(vii) is a relative of any promoter or any person who is in the employment of
the company as a director or key managerial personnel; Thus, based on the
above provisions answers to the given questions are as follows:

(i) A shareholder who has no beneficial interest, can be appointed as a
debenture trustee.

(ii) A creditor whom company owes Rs 499 cannot be appointed as a
debenture trustee. The amount owed is immaterial.

(iii) A person who has given guarantee for repayment of principal and
interest thereon in respect of debentures also cannot be appointed as a
debenture trustee.

Question 7

Under Section 62 (1) (c) of the Companies Act, 2013 where at any time, a
company having a share capital proposes to increase its subscribed capital
by the issue of further shares, either for cash or for a consideration other
than cash, such shares may be offered to any persons, if it is authorised by
a special resolution and if the price of such shares is determined by a
empowered to allot the shares to Sunil in settlement of its debt to him. This
valuation report of a registered valuer, subject to the compliance with the



applicable provisions of Chapter lll and any other conditions as may be
prescribed.

In the present case, Shilpi Developers India Limited’s allotment, to be
classified as shares issued for consideration other than cash, must be
approved by the members by a special resolution. Further, the valuation of
the shares must be done by a registered valuer, subject to the compliance
with the applicable provisions of Chapter lll and any other conditions as
may be prescribed.

Question 8
Issue of Bonus Shares :

According to section 63 (1) of the Companies Act, 2013, a company may
issue fully paid-up bonus shares to its members, in any manner
whatsoever, out of—

(i) its free reserves;
(ii) the securities premium account; or
(iii) the capital redemption reserve account.

However, no issue of bonus shares shall be made by capitalising reserves
by the revaluation of assets. Section 63 (2) provides that the company can
issue bonus shares only when the partly paid -up shares, if any outstanding
on the date of allotment, are made fully paid-up. (a) The following sources
can be used by the company to issue bonus shares:

1. General Reserve
2. Securities Premium
3. Surplus in statement of P&L

(b) Particulars Amount Amount of bonus shares to be issued 90,000 shares
x 1/4 =22,500 shares

Amount that ought to be capitalized for issue of bonus shares 22,500 xX 10
per share =% 2,25,000

Total amount available to be capitalized from free reserves to issue bonus
shares =1,20,000+ 25,000+ 2,00,000 =X 3,45,000



Hence, the amount to be capitalized from free reserves to issue bonus
shares will be ¥ 2,25,000

Multiple Choice Questions :
1-D
2-B
3-B
4-C



